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OZET

Bu calisma, oziirliiliife yéinelik istthdamda
ayrumctlifa kargt nlemler tizerinde diigtince’
iiretmeyi ve Tiirkive’nin bu alanda rasyonel
politikalar benimsemesi icin bir tartisma
alart agmay: amaglamaktadr. Caligma, ki-
saca istihdamda ayrimctlift tanpnlamakia
ve istihdamda ayrimeiligin énlenmesine yo-
nelik olarak yararlamlan iki yintemi tarng-
maya agmaktadir: “Esit Istihdam Firsan’
ve “Pozitif Ayrimcihik”. Ardindan, dziirlii is-
tihdammnag yinelik mevcut politika ve uygula-
malar cercevesinde Tiirkiye drnegine odak-
lanimaktadrr.  Calisma bulgulan, Tiirki-
ye'de afirlikli olarak Pozitif Ayrimetliga da-
yaly olarak tasarlanan dziirlii istthdam poli-
tikalarinin bagarisiz oldugunu gistermekte-
dir. Calisabilecek yastaki dziirliilerin %80°i
bu alandaki tiim ¢abalara ragmen halen is-
sizdir. Bununla biriikte, sadece Egit Istihdam
Firsatina dayanan politikalarin wygulanma--
st da sorunun biitiiniivle ortadan kalkacag:
anlami tagumamakiadr, Bu noktada, genel
olarak istihdamda ayrmcihga kargt miica-
dele amacl kurulacak, ancak girev alanina
aziirliiliikle ilgili sorunlart da alan, idari ve
mali Szerklife sahip szerk bir kamu kurumu-
nun, ayrimctligm Gnlenmesi  siirecinde
dnemli katkilaruun olabilecegi diigiiniilmek-
tedir.

Anahtar Svzciikler: Oziirliliik, istihdamda
ayrimeilik, dziirliilere yonelik ayrimedik, is-
tihdumnda ayrimeilifa kargi énlemler, egit is-
tihdam firsati, pozitif ayrimetlik

ABSTRACT

This study aims at producing considerations
on measures against disability discriminati-
on in employment and opening up a debate
Sfor Turkey to adopt rational policies in this
field, The study briefly defines employment
discrimination and discusses policies for
preventing employment discrimination in
two main streams, namely “Egqual Employ-

ment Opportunity” (EEQ) and “Affirmative
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Action™ (AA). Then, the study focuses on the
Turkish case with prevailing policies and
practices with regard to disability discrimi-
nation. Findings of the study indicate that
current policies for employment of people
with disabilities in Turkey which are mainly
based on mandatory AA programs failed.
Over 80 percent of the people with disabili-
ties in the working ages are still unemployed
despite all policies and measures carried
out. Nevertheless, this does not mean that
policies based on EEO would make the cur-
rent situation better. At this point, an inde-
pendent public body may prove highly useful
in dealing with the problems with respect to
disability and other forms of discrimination.

Key Words: disability, employment discrimi-
nation, disability discrimination, measures
against employment discrimination, equal
employment opportunity, affirmative action

Introduction

The definition of “disability”! evokes
the condition of being unable to per-
form as a consequence of a physical
or mental deficiency. The meaning
may differ when considered from dif-
ferent perspectives of different dis-
ciplines. A physician perceives disa-
bility as an illness to be cured or pre-
vented. A philosopher or a social sci-
entist views disability in connection
with ethical, social and political impli-
cations. Even the socially construc-
ted truth about disability may vary in
different socio-cultural contexts. In
some societies, the bizarre conducts
of people stemming from some Kinds
of disability are considered to be the

signs of heavenly spirits while in ot-
hers they are accepted as the signs
of malicious and evil forces. Cur ima-
gination on the meaning of disability
is also influenced by arts and litera-
ture. Literature usually shapes our
thoughts and attitudes about things
around us, the meaning of disability
as well. Remember how a disabled
person is characterized as a tragic fi-
gure in the famous book of Victor
Hugo, The Hunchback of Notre Da-
mae. Or literature sometimes provo-
kes our mind to think about how so-
me characters overcome their disa-
bilities by showing unusual perfor-
mance. Consequently, our attitudes
toward the context of disability are
shaped by many different factors.
Our attitudes are our discourses,
and they are reflected in social acti-
on. In a social order, commonly sha-
red attitudes reflect themselves as
laws to enforce certain kinds of acti-
ons. For people with disabilities, the
law heavily influences their social
status. The law usually defines disa-
bility as a physical condition that li-
mits a major life activity. Neverthe-
less, this definition is also contenti-
ous because of its relation with new
concepts such as limitation, major li-
fe activity, and physical condition.
When disability is asserted with vari-
ous major life activities, the most im-
portant term to be associated with di-
sability seems to be employment

1 Since the disability is a very sensilive topic, lerms used in this field must be meticulously
selected and a discrimination free language should be taken into consideration. In Turkish
also, there are different terms used to define disability; "6z{rlQlilk", “engellilik”, elc...
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which is crucial for the substitution of
other life activities. Since employ-
ment capacities of the countries are
limited in varying degrees, there is a
competition for getting jobs availab-
le. Physical obstacles make it more
difficult for people with disabilities to
compete in a free labor market.
Another obstacle, common to all
members of a society, is to compete
on an unequal base for the jobs ava-
ilable. Moreover, employment discri-
mination could have reflections on
social, political and ethical grounds.
For example, disability is among one
of the factors resulting in social exc-
lusion and poverty. A large number
of disabled people are on low inco-
mes, they are also socially excluded
as a result of the barriers in social
environment such as education, tra-
ining, heaith, housing, sports and
recreation (EDF, 2006). The multifa-
ceted nature of disability entails a
multidimensional perspective while
requiring a focus on the problems of
persons with disability in terms of
employment discrimination.

Social sensitivity to the problems of
persons with disabilities tends to inc-
rease in the last few decades. Howe-
ver, disability continues to become
an important issue in employment
discrimination. In many countries, fe-
gal rules and reguiations prohibit
employers from discriminating aga-
inst qualified employess on the basis
of disability. Thus, qualified emplo-
yees with disabilities have the oppor-

tunity to receive the benefits of legal
protection. They are able to perform
the essential functions of their jobs
with reasonable accommodation
provided by their employers. Despite
the legal protections, there are still
many victims of disability discrimina-
tion in employment along with practi-
ces. Perception, fear, and prejudice
continue to artificially limit unders-
tanding and acceptance of disability
as a form of human diversity, especi-
ally in workplaces around the globe
(Hasse, 2005).

In this study, we focus on the status
of persons with disabilities in respect
to employment in general and cur-
rent circumstances specifically in
Turkey. We aim at producing consi-
derations on measures against disa-
bility discrimination in employment
and opening up a debate for Turkey
to adopt rational peolicies with refe-
rence to designated regulations.
This study briefly defines employ-
ment discrimination and discusses
measures for preventing employ-
ment disctimination in two main stre-
ams, namely “Equal Employment
Opportunity” (EEQ) and “Affirmative
Action™ (AA}. Then, the study focu-
ses on the Turkish case with preva-
iling policies and practices with re-
gard to disability discrimination.

I. Employment Discrimination and
Measures in Turkey

The word “discrimination” means {o
make distinction or to treat less favo-
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rably. Thus, if an employer selects
one employee and refuses another
for a job post, he or she is thought to
be discriminated. However, only two
types of action make it unacceptable
in the legal sense: The first is “dispa-
rate treatment”. In this situation an
employer treats an employee diffe-
rently because of his or her race, sex,
religion, color, national origin or sta-
tus which is undesirable to the emp-
loyer. This type of discrimination is al-
50 known as intentional discriminati-
on. The second is “adverse impact.”
This situation occurs when an emp-
loyment practice creates an effect of
excluding people of a particular gro-
up even though the employer does
not intend to do so (EEQC (a), 1995).
in other words, unintentional actions
may afso lead to discrimination.

Many developed countries have
adopted a set of legal regulations
against discriminatory employment
practices. The domain of these legal
arrangements against employment
discrimination has been broadened
in the course of time, and covered
the cases of persons with disabilities
as well. Measures against employ-
ment discrimination that different co-
untries have developed and imple-
mentad may vary in a wide spectrum
that can be handied under two main
headings: EEQ and AA.

EEQ is the body of laws that protects
the rights of an identified group or
class against employment discrimi-
nation. However, it has a much bro-
ader meaning. 1t is a system of emp-
loyment practices to prevent discri-
mination on the basis of individual
differences such as race, color, reli-
gion, age, gender, national origin,
and disability. The legal regulations
are the focting of this system. The le-
gal aspects of EEC seem to be that
of “distributive justice”® which con-

centrates on just outcomes. EEO

laws generally aims at protecting the
rights of an identified group or class
that is more vulnerable to employ-
ment discrimination than others as a
just outcome. However, EEO does
not prevent other people from com-
peting equally for vacant jobs. in ot-
her words, it does not protect the
rights of one group at the expense of
another group's rights. It does not
distribute justice in this sense. Thus,
it aims at protecting the process rat-
her than the outcome. In regard to
justice, EEQ can be best described
in terms of “procedural justice”,

AA is a group of employment practi-
ces aiming at eliminating existing
and continuing discrimination thro-
ugh curing inherited effects of past
discrimination. Woods (1997: 4) puts
it as follows: AA programs aim at hi-
ring “members of a protected group

2 The term, distributive justice, connotes distribution of all kinds of resources and decision
making in the soclety on the basis of merits and demerits. In other words, according to dis-
tributive justice doctrine, every individual must obtain what he or she deserves.

3 The term, procedural justice, concentrates on the fairmess of a process in which decisions

are made and resources are disiributed.
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to overcome past discriminatory
practices.” AA requires the employer
to make an extra effort to hire and
promote those in the protected gro-
ups (Dessler, 2003: 52-53). AA may
be on either “mandatory”* basis or
“voluntary”s basis. There are certain
risks in either AA programs. For a
mandatory AA program, a formal qu-
ota-based system may favor one
group over another and lead to cla-
ims for reverse discrimination. For a
voluntary AA program, program fa-
ilure, despite employer’s efforts, may
discourage employers from future
programs (Marino, 1980). There are
arguments in favor of and in opposi-
tion to affirmative action programss,

The term, employment discriminati-
on, may not have exactly the same
meaning in all countries. The degree
of tolerance to it, its types, measures
against it, and even perceived need
to eliminate it may change from ohe
country to another. However, the
commonality across countries is that
it is an unacceptable societal life
style in a contemporary world. The

rest is lying on people’s attitudes that
are influenced by different perspecti-
ves and influencing measures in
turn. Therefore, different connotati-
ons of employment discrimination
and measures should be searched in
where between procedural rules of
measures and attitudes toward emp-
loyment discrimination.

From procedural perspective, Tur-
key seems to implicitly ensure EEOQ,
and explicitly emphasize AA for vul-
nerable groups in its Constitution.
According to the Article 50 of the
Turkish Constitution; “Minors, wo-
men and persons with physical or
mental disabilities, shall enjoy speci-
al protection with regard to working
conditions.” There are other provisi-
ons against employment discrimina-
tion in two main employment-regula-
tory acts for employment, namely
“‘the Civil Servants Act” (Devlet Me-
murlart Kanunu) (Act No: 657) and
“the Labor Act of 2003" (Is Kanunu)
{(Act No: 4857)7. Civil Servants Act
regulates civil service employment

4 Mandatory AA fs the charge of putting quotas for getting desirable increase in the number of
employed people from protected groups through hiring and promotion restrictions. (n many
cases, AA programs are mandatory for employers to hire not only qualified people of pro-
tected groups but also to hire those who can be made to qualify with a reasonable amount

of lraining (Sherman et al., 1998: 75).

5 Voluntary AA is to act with bona fide purposes for eliminating obstacles to hiring and pro-
moting people from protected groups on the assumption that this will result in increased uti-
lization of population from those protected groups.

8 For a detailed discussion on pros and cons of AA, see Plous (1996).

7 The Labor Act of 1971 (Act No: 1475} was rescinded by the new Labor Act of 2003 (Act No:
4857), and the prohibition of employment discrimination is explicitly emphasized In Article 5
of the Act. Until 2003, there were no explicit statements against employment discrimination.
it was perceived as the responsibility of government not to make any discrimiration in civil

sefvice employment.
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whereas the latter regulates the rest.
There are basically two systems of
appeal for employment discriminati-
on claims. One is for civil servants
and the other is for the general pub-
lic8. The scope of provisions against
employment discrimination for the
general public is still quite limited to
certain employment practices, e.g.
the Labor Act of 2003 does not cover
selection process. Moreover, the en-
forcement of law against employ-
ment discrimination seems to be we-
akened by the lack of a strong enfor-
cing authority. There are such enfor-
cing authorities in different countries.
For example, in the US, an “Equal
Employment Opportunity Commissi-
on” (EEQC) was established to en-
force EEO laws and regulations.

What the law permits or prohibits are
actions based largely on people’s at-
titudes. From this perspective, pro-
cedural arrangements are more of a
reflection of socially accepted attitu-
des and their reflection on actions. In
other words, actions based on attitu-
des are procedurally permitted or
prohibited. Neveriheless, attitudes
are not always on track with proce-
dural domain, and indirectly results
in actions that are in conflict with the
law. Therefore, law enforcement is
always necessary to keep actions in
order. This law and order dilemma is

also valid for attitudes within employ-
ment discrimination. The same di-
lemma seems to exist in Turkey. Ob-
servable facts in employment discri-
mination issues are not consistent
with what the law says. For example,
there is a widespread acceptance of
nepotism and gender discrimination,
and ignorance of disability discrimi-
nation in Turkey (Emre, 2003: 438-
454; Ozen, 1996). Disability in the
society is thought to be cured with
social charity, and thus, not perce-
ived as a discrimination problem at
all. Sanctions against employment
discrimination are weak, and the lack
of law enforcement causes these at-
titudes to be prevalent in the society
(Karatag, 2002). In other words, the-
re are legal regulations and measu-
res in respect to employment discri-
mination, but they might have diffe-
rent connoctations wiping away their
expected and socially desirable im-
pacts in Turkey.

Il. Common Concerns for
Employment Discrimination

Thers are many issues regarding
employment discrimination. Some of
them are the most common for co-
untries in developing policies and
practices against it. These are briefly
explained below.

& The legal system of appeal for civil servants is not a syster designed to resclve employment
discrimination disputes and it is not for appeals of civil servants only. it is rather a judiciary
system to resclve disputes between cilizens and government. Each citizen has the right to
appeal this system with a claim against an unfair government action toward him or her. The
other system of appeal has been newly established and there is not enough data to evalu-

ate its effectiveness yet.
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I.1. Equal Pay for Equal Work
This subject is generally interpreted
as a measure against gender discri-
mination In employment. It is a re-
medy to prevent unfair pay practices
on the basis of sex. The legal regula-
tions on this stream might change on
preferences of terms used to define
“equal work”. In some cases, terms
such as “equal, identical, same” are
preferred and in some others, “com-
parable worth” is used to define equ-
al work (Mutari et al., 2001). The Is-
sue has a long history dating back to
1891 (Henderson 1992). Along with
its long history there were opposite
views in respect to pay decisions ba-
sed on gender differences (Sunoco,
1997). At the moment, the debate on
pay discrimination on the basis of
sex seems to favor equal pay for
equal work. Yet, seniority systems,
merit considerations, or incentive
pay plans may be reasonable ca-
uses for discriminatory pay practices
(Sherman et al., 1998: 47).

1.2, Age Discrimination. The ra-
pidly aging workforce makes emp-
loyment of older workers a problem
area. Older workers are *viewed as
having less potential for develop-
ment and less capacity for perfor-
mance; and as being slower, less
creative, less flexible, more resistant
to change, disinterested in training,
and more prone to illness and acci-
dents than their younger counter-
parts” (Weiss and Maurer, 2004:

1551)9. Therefore, employers are re-
luctant in hiring older workers. Disc-
riminatory practices in relation to age
are generally against people over 40
years of age. Policies and measures
are aiming at making it unlawful to
discriminate against empioyees or
applicants for employment who are
over 40 years of age (Cole, 1997:
195; Dessler, 2003: 27-28). Age
discrimination is rather an important
issue in countries with older workfor-
ce.

I.3. Vocational Rehabilitation: Vo-
cational rehabilitation is a set of ser-
vices provided to enable people with
disabilities to find employment or to
maintain their jobs. It is part of the
measure for disability discrimination
in employment and sometimes com-
bined with AA programs. The cove-
rage of vocational rehabilitation
might involve “reasonable accom-
modation” on the side of employers.
Reasonable accommodation requ-
ires employers to arrange proper fa-
cllities in the work place to accom-
modate impairments of persons with
disabilities without causing an undue
hardship on the operation of busi-
ness (EEQC (b), 1995).

i.4. Pregnancy Discrimination:
The increasing participation of wo-
men in [abor market creates a new
area of discussion: “pregnancy issu-
es in the workplace.” The debate is
on job requirements, health con-

9 see Deering, Rhades, & Schuster (1983); Rhodes (1983); Rosen & Jerdee (1976); Stagner
(1985) for the details of researches on the negative age stereotypes.
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cerns of a woman and her child, and
a woman’s economic concerns {Qu-
eneau anhd Marme, 2001}, Preg-
nancy is often considered as an obs-
tacle for a woman to work. In today's
trend, pregnant women remain acti-
ve in their work life until it is medi-
cally necessary for them to leave
work or deliver the baby. Using preg-
nancy, childbirth, or related medical
conditions in the hire, promotion,
suspension, or discharge, or any
term or condition of employment is
considered a kind of employment
discrimination. The preghant woman
could be considered a person with
disability for a temporary period of ti-
me10. She has legal rights of a per-
son with disability for that period.

Il.5. Sexual Harassment. Sexual
harassment is considered an unwel-
come sexual advance either in the
form of verbal or physical conducts.
Harassment is an important part of
sex-based discrimination!!. Beca-
use it may explicitly or implicitly af-
fect an individual's work performan-
ce, and thus, affect decisions related
to work by creating an intimidating,
hostile, or offensive work environ-
ment. The current legal trend in re-
cognizing the issue seems to consi-
der it as a kind of discrimination, but
not of a sex-based discrimination.

For example, in the US, EEOC in-
terprets it in the following way'2:
“The victim as well as the harasser
may be a woman or @ man. The vic-
tim does not have to be of the oppo-
site sex.” Nevertheless, there is still
an ambiguity in this interpretation. in
the UK, Equal Opportunities Com-
mission (EOC) covers the subject
under “Sex Discrimination Act of
1975.” It seems that the EOC consi-
ders it as a sex-based discrimination
in the UK. In any case, measures
and policies on this subject aiming at
making employer liable for mainta-
ining a workplace free of sexual ha-
rassment.

li. 6. National Origin and Racial
Discrimination: National origin disc-
rimination is “discrimination because
of individual's or his or her ancestor's
ptace of origin, ... because an indivi-
dual has the physical, cultural or lin-
guistic characteristics of a national
origin group, ... due to association
with persons of a national origin gro-
up, ... due to the attendance at scho-
ols or places of worship used by per-
sons of a national origin group, ...
because an individual's or spouse’s
name is associated with a national
origin group” (EECC, 1996: A-3-A-
4). Racial discrimination is defined
more or laess in the same manner.

10 Magid (2001) denied pregnancy to be seen as a temporary disability or a chosen condition
and ingists on it as being a biclegical reality that imbues women for a lifetime, not nine

months.

1 There are views arguing that harassment is not a sex-based discrimination. For details see

Schultz (1998).

12 For detail of how EEOC interprels sexual harassment, sea hitp:/iwww eeoc.gov/facts/fs-

sex.html.
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Racial discrimination is to treat peop-
le differently because of their physi-
cal, cultural or religious characteris-
tics attributed to a race. National ofi-
gin and racial discrimination is one of
the most complicated and controver-
sial issue in the literature with its fo-
cus on distributive aspects of work
(Vallas, 2003).

I.7. Disability Discrimination: This
subject may be the most challenging
issule in discussions for employment
discrimination. There is not a clear
and universally accepted definition
of a person with disability (Bagens-
tos, 2005). For the purpose in this
study, a disabled person has been
defined as “a person who has a
physical or mental impairment that
substantially affects one or more ma-
jor lite activities such as walking, sit-
ting, speaking, [ifting, seeing, he-
aring, etc”13, This is more of a “juris-
dictional” definition. There may be

other definitions in the medical sen-
se. Nevertheless, jurisdictional defi-
nition is in need of medical definiti-
ons in identifying the substantial ef-
fect or limitation of impairment!4,
Substantial limitation does not ne-
cessarily mean that the person is
substantially limited in workplace.

Disability discrimination in employ-
ment is human resource manage-
ment practice based on the reai or
perceived disability of a qualified
employee. “A qualified individual
with a disability is an individual with a
disability who meets the skill, experi-
ence, education, and other job rela-
ted requirements of a position held
or desired, and whe, with or without
reasonable accommodation, can
perform the essential functions of a
job” (EEQC, 1995: {-2). Disability
discrimination may take many diffe-
rent forms. A person might be discri-
minated in the case that he or she is

13 According to the provisions of the Vocational Rehabilitation Act and Americans with
Disabilities Act in the US, a person is considered to have a disability if he or she has either
a physical or mental impairment, has a record of such impairment, and/or viewed by others
having such impairment, Both acts reflect a social perspective in definition of disability
whereas the Social Security Act reflect a medical perspective by defining disability as “inabil-
ity to engage in any substantial gainful activity by reason of any medically determinable
physical or mental impairmeni which can be expected to result in death or which has lasted
or can be expected to last for a continuous period of not less than 12 monihs” (Section
223(d) of the Social Security Act, 42 U.S.C. § 423(d)). For a detailed discussion and difter-
ent concepiualization of disability also see Bagenstos (2005; 2000) and Liebman {1976).

14 Eor example, Americans with Disabilities Act (ADA} defines a physical impairment as “lajny
physiological disorder, or condition, cosmetic disfigurement or anatomical loss affecting one
or more of the following body systems: neurological, musculoskeletal, special sense organs,
respiratory (including speech organs), cardiovascular, reproductive, digestive, genito-uri-
nary, hemic and lymhatic, skin, and endocrine.” And this act defines a mental disability as
“{ainy menial or psychological disorder, such as mental retardation, organic brain syndrome,
ermotional or mental iliness, and specific leaming disabilities.” As seen, it heavily relies on

medical terms to define disability.
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able to perform the essential functi-
ons of the job with reasonable ac-
commodation, but employer refuses
to accommodate him/her.

lil. Measures and Policies against
Disability Discrimination

Tools developed for overcoming
problems of disability employment
can be analyzed in three main cate-
gories, namely charity, rehabilitation
and integrationism (Bagenstos,
2005). First, charity imposes the idea
that disability makes people unable
to take care of themselves and the-
refore they should be substituted.
Second, rehabilitation aims at redu-
cing dependency of people with di-
sabilities on charity programs by
improving their professional capaciti-
es. And third, the integrationism
aims for full participation of people
with disabilities into the community i-
fe (Bagenstos, 2005). Disability
employment pelicies of any country
are usually an amalgamation of the-
se three.

From a different perspective, forma-
tion of the amalgamation can be in-
terpreted in AA and EEO nexus.
Charity or disability benefit programs
can greatly be associated with AA,
whereas rehabilitation can be consi-
dered to be in between AA and EEO.
But, integrationism must definitely be
linked to EEQO. Nevertheless, both
AA and EEQ have been used as to-
ols of integraticnism. Countries try-
ing to implement the policy of integ-

30

rationism have had different experi-
ences and different practices with
this policy. European countries tend
to lean towards AA in the form of qu-
ota systems, whereas the US relies
more on EEQ. The effectiveness of
both is still questionable (Wadding-
ton, 1896: Bagenstos, 2005).

Historically, charity was the first re-
medy used to resolve the problems
of people with disabilities. In medi-
eval and early modern times, people
with disabilities were actually consi- -
dered to be only legitimate beggars
depending upon the charity of ot-
hers. They were regarded as incom-
petent in taking care of themselves
(TenBroek and Matson, 1966). After
the Second World War, vocational
rehabilitation programs began to re-
duce the dependency of people with
disahilities on charity (O’brein 2001;
Bagenstos, 2005). In the late 1960s,
integrationism became a prevalent
policy envisaging full participation of
people with disabilities in community
iife (TenBroek, 1966; Bagenstos,
2005): There are, of course, many is-
sues keeping the discussion of me-
asures or remedies within a legal
perspective such as truly disabled,
substantial limitation, major life acti-
vity, and reasonable accommodati-
on. Thus, the visible effects of me-
asures or remedies for people with
disabilities are considered to be imp-
roved through detailed interpretati-
ons of the law.
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IV. Prevailing Policies and Practi-
ces on Disability Discrimination in
Turkey

It is useful first to refer to the legal
context to understand the nature of
(disability discrimination in Turkey. As
mentioned above, there are two ma-
in acts regulating overall employ-
ment in Turkey: The Labor Act (No:
4857} and the Civil Servants Act (No:
657)15. Both mandate employers to
employ people with disabilities in a
certain percentage and involve some
regulatory provisions for employ-
ment of people with disabilities. Ne-
vertheless, they do not define disabi-
lity and leave it up to lower ranked
regulatory provisions. The Article 30
of the Labor Act simply states “Emp-
loyers employing more than 50 emp-
loyees are responsible to employ di-
sabled, ...... , in conformity with their
physical and mental capacities, in
the ratios determined by the Council
of Ministers at the beginning of Janu-
ary for each year. The ratio of wor-
kers employed in this category is 6
percent. However, the share of di-
sabled cannot be less than 3 percent
in the specified ratio.” As can be un-
derstood, the concept of disability is
not defined in the Labor Act. Instead,
AA for persons with disabilities is
emphasized strongly by the Act. A si-
milar provision is stated in article 53
of the Civil Servants Act.

The Government Communiqué on
“Employment of Disabled and Sen-
tenced People” (Oziirlii ve Hikiml(i-
lerin Istihdamina iligkin teblig) (Com-
munigqué No: 7/3600) defines disabi-
lity in the terms of the eligibility in
mandatery AA, but not in medical
terms. International Lahor QOrganiza-
tion (ILO) alsc defines it in relation to
employment. ILO’s “VYocational Re-
habilitation and Employment (Disab-
led Persons} Convention of 1983"
(N0.159), recognized by Turkey,
describes a disabled person as “an
individual whose prospects of secu-
ring, retaining and advancing in su-
itable employment are substantially
reduced as a result of a duly recog-
nized physical or mental impair-
ment.” It seems logical to link the
definition of disability with employ-
ment since our concern is disability
discrimination in employment. Ho-
wever, this approach would narrow
the definition of disability in discrimi-
nation context16,

The Article 2 of the Government
Communiqué on “Employment of Di-
sabled and Sentenced People” sta-
tes that “a disabled person is a per-
son who has proof of a health com-
mission that he or she lost his/her
physical or mental capability to a cer-
tain extent, and who has difficulties
in finding a job, and who can do so-

15 Labor Act regulates contractual employment for both the private and public sectors, where-
as the Civil Servants Act mainly reguiates the employment of civil servants in government

offices,

16 Although Turkey has recognized United Nations’ “Declaration of Rights for Disabled
Individuals” (N0.3447, dated 1975) that described disability in broader terms, the definition

is narrowed for employment purposes.
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me jobs immediately or can do with a
short training practice in spite of
his/her disability.” The same provisi-
on also exists in the Article 3 of the
Government Communiqué on “Hi-
ring Conditions and Jobs for Disab-
led in Public Service Employment”.
With this provision, it is clear that
only “qualified” persons with disabili-
ties are considered to be eligible for
AA enforced by the Article 30 of the
Labor Act and the Article 53 of Civil
Servants Act. Thus, the regulation
narrows eligibility further for that spe-
cific AA of the law. It seems reaso-
nable when considering discussion
about reverse discrimination caused
by AA programs, especially for those
who are not qualified. However, by
narrowing eligibility, the law restricts
the population benefited from AA.
The ratio of disabled population eli-
gible for mandatory AA is much mo-
re narrowed by the Article 3 of the
Government Communiqué on Emp-
loyment of Disabled and Sentenced
People. According to the Article 3,
only those who have lost at least 40
percent and at most 70 percent of
their working ability are considered
eligible. Thus, disabilities that do not
confirm the rule of 40 to 70 percent
loss of working ability are excluded.

These limits are open to guestion
since there might be some job op-
portunities that are not consistent
with such limitations.

Government policies in Turkey on di-
sability discrimination have never
gone beyond AA that is mainly ba-
sed on a quota system, and policies
developed along with this legal con-
text could have been regarded to be
ineffective (see Table 2). This is con-
firmed by the following analysis and
findings. In spite of the lack of reliab-
le data regarding the employment of
people with disabilities (ADP, 2003:
13), it is possible to highlight some of
the facts on employment of people
with disabilities: There are approxi-
mately 8 million people with disabili-
ties in Turkey!?. This is about 11.4
percent of the total population of Tur-
key (projected for 2002). The data
from the Turkish Statistics Institute
(TSI) (Tdrkiye Istatistik Kurumu) inc-
reased the approximation to 8.4 mil-
lion*8. According to an OECD sur-
vey, the ratio for people in 20-64 age
group is around 10 to 20 percent in
many countries (Table 1). The UN
estimation for population with disabi-
lity in the world is about 10 percent
(Mont, 2004). Real figures can only

17 This number was accepted officially by Government Direction of 2002/58 dated Dec.2002. It
was reported as only 1.37 percent in the OECD statistics for 1985. This and other statistical
facts for other countries support the view that the real figures start to be appeared with

refined demographical statistics.

18 see the web site of TSI for details http:/www.di

.gov.trfyilli Saglik.pdf. (access date

14.07.2006). This number is calculated in respect to 2000 census data. When It is reflecled
for 2002, it becomes 68,4 million. The disability ratio for whole population is 12,29 percent.
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Table: 1 Disability Prevalence with Age in Selected Countriest

Countries % of Population with Disability
{Age 20-64)

Australia 128
Belgium 13.0
Canada 16.1
France 15.8
Germany 18.1

ltaly 71
OECD 14.0
Sweden 20.6
United Kingdom 18.2
United States 10.71F

1 Adopted from OECD (2003: 25).
11 This ratio is about 17.6 percent for the whole population in year 2000 in the US (Furrie,
2003).

Table: 2 Detailed Composition of People with disabilities in Turkey in respect
{o Employment (2002)t

General Disabled
Population % Population %
Population 68,393,000 (a) 100,60 8,405,499 (d) 12,29 (dfa)
Popufation aged
between 15-64| 46,248,000 (b} 67,60 {bla) 5,938,600 11 (e} | 70,65 (e/d) -
Labor Force 23,078,000 (c) 49,90 (LFPR) (c/b) | 1,289,270 (h 21,71 (LFPR) {i/e)"*
Unemployed 2,464,000 (g) 10,68 (g/c) 1,037,733 (h) T11 | 80,49 (h#)
Total Employed | 20.614.000 (i) 100,00 371.052 (k) 1,80 (k)
Public 2.200.00011++t ()| 10,68 (1) 17.000 (m) 0,77 (m/l)
Private 18.414.000 (n) 89,32 (n) 354.052 {0) 1,92 (o/n)

* Labor Force Parlicipation Ratio (LFPR) equals the "labor force® divided by "population aged
between 15-64" (f/e). LFPR for the disabled was obtained from the ADP Research for Disabled
in Turkey in 2002 (ADP, 2002), Although the report gives LFPR for the disabled in Turkey, it do-
es not include any information on figures like “labor force" and "population aged between 15-64"
for the disabled.

T Figures on disability belong to 2002; therefore the year 2002 was taken as a basis for the com-
patibility of the data for general population and that of disabled population.

11 Adopted from Turkish Association for Persons with Disabilities/TADP (Tirkiye Sakatlar Der-
nedi) web site (TADP, 2003).

111 There is no specific data for the number of employed people with disabilities in Turkey. The
number of unemployed people with disabilities is calculated with generalization of the ratio of
employed people with disabilities in work places unionized under The Confederation of Turkish
Trade Unions (Turkiye ls¢i Sendikalan Konfederasyonu). Total number of employed people in
these work places is 122,488 and only 2,217 are people with disabilities (lhe ratio is 1,8 %).
When this "1,8 %" ratio is applied to whole employed population (20,614,000}, the number of
employed disabled will be 371,052.

111 Adopted from OECD (2004: 4),
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be handled through improved statis-
tical techniques. There are much of
unreliable data for many countries
due 1o some reasonst9,

Detailed employment situation of pe-
ople with disabilities in Turkey is gi-
ven below in Table 2. In this table,
the total number of people with disa-
bilities is assumed to be 8.6 million.
The calculations are approximations
rather than exact figures.

The percentage of employed people
with disabilities has been calculated
based con the available data obtained
from the ADP (Administration for Di-
sabled People-Oziirliller ldaresi
Basgkanlig29 (ADP, 2003). Data
from ADP figured out that there are
9,730 workplaces (both public and
private) that employ more than 50
employees in 2002. These workpla-
ces have legal liability of employing
people with disahilities in certain per-
centages. They have employed
45,621 people with disabilities. 3,315
of those have been employed over
obligatory quota of the Labor Act.
There are still 13,91221 positions to
be filled in respect to the Labor Act

{ADP, 2003: 1). If we take this point
of view, unemployment rate for the
disabled would go up to 87.61 per-
cent. A more realistic approach is to
accept that the rate of unemploy-
ment for them has been 80.49 to
87.61 percent. This clearly means
that the effectiveness of 70 years of
mandatory AA by the Labor Act sho-
uld be reevaiuated.

We can re-examine the given AA
from two perspectives. Firstly, it has
not produced expected results of
employment for the disabled. It re-
mains as a desideratum of incre-
asing the utilization of disabled iabor
force in the workplace. Secondly, the
tegal sanctions of the guota system
do not intend to provide full participa-
tion of persons with disabilities into
the social life, and thus, it remains in
a very limited domain. One can
conclude that it does not encourage
people with disabilities to acquire ne-
cessary skills and qualifications to be
employed.

Mandatory AA remains as a deside-
ratum because it has not created ad-
ditional number of jobs. It restricts
the employment opportunity of per-

19 Unreliable data may be due to the intentional concealment policies of countries to show that
their regime or their policies are better, or it might be due to inefficient infrastructure to col-
lect statistical data. As Ment (2004) pointed out, one reason for low rates of reported dis-
ability in some countries is the intense stigma having a family member with a disability can

entail.

20 1t is not possible to obtain the exact figures related to disabled population and the employ-
ment of disabled people in Turkey, therefore further research might prove even a higher per-
centage of unemployment among the disabled people by worsening the scenario.

21 |n fact, this number is assumed to be higher, since in the public sector alone, 30.000 posi-
tions are reported in the Seminar on Employment of People with disabilities in 2004. See

also (ADP, 2003: 12}.
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sons with disabilities into a narrowed
quota system. There are reasons for
its restricting characteristics. Sancti-
ons in the form of pecuniary punish-
ment lead employers to develop ne-
gative aftitudes against the quota
system, because the Labor Act and
Civil Servants Act force employers to
employ people with disabilities des-
pite the fact that there are not eno-
ugh qualified people with disabilities.
Thus, employers may prefer to pay a
fine imposed by the law instead of
employing unqualified people with
disabilities. It also technically rest-
ricts employment epportunity in rural
areas because many of the workpla-
ces employing more than 50 emplo-
yees are located in economically de-
veloped areas (ADP, 2003: 12). The-
re are other technical difficulties nar-
rowing the scope of mandatory AA
including the lack of clear job desc-
riptions in public and private organi-
zations.

Legal sanctions of the quota system
do not seem to encourage those with
disabilities to acquire skills and quali-
fications. Thus, mandatory AA beco-
mes no more than a charity program.
The guota systern has been conside-
red a main tool for including those
with disabilities into work environ-
ment. However, it only provides jobs
1o a limited number of people with di-
sabilities.

There are acts and government
communiqués for vecational rehabili-

tation of people with disabilities
which aim at providing persons with
disabilities with the necessary skills
and abilities, guiding them in emp-
loyment stage, and providing them
with reasonable accommodation du-
ring employment (ADP, 2003: 13-
14). However, there is no mecha-
nism to enforce provisions of these
acts and communiqués. Therefore,
they do not provide a strong and
concrate support for those with disa-
bility o acquire skills and abilities
that will increase their chances to be
employed. At present, there is no gi-
ven data on the contribution of these
programs for the employment of pe-
ople with disabilities. There is only
one study conducted by a group of
ADP specialists (Aktas et al., 2004)
on “sheltered employment works-
hops” which are the workplaces pro-
viding employment through vocati-
onal rehabilitation for the disabled
having difficulties in finding jobs. Alt-
hough researchers’ aim is not to spe-
cify how many people are employed
in these workshops, they found 153
paople with disabilities employed In
a total of 13 sheltered workshops.
This is a very limited number when
the total number of persons with di-
sabilities in Turkey is taken into con-
sideration.

Finally, there are other indirect polici-
es and practices in respect to peop-
le with disabilities like tax exempti-
on22 and additional employment op-
portunities. Nevertheless, these do

22 |ncome Taxation Act (Act No.173) and relevant government direction (no.8/2620) provide
. opportunity for income tax reduction for those disabled.
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not aim at increasing the number of
employed people with disabilities23.

In summary, prevailing policies and
practices for the employment of pe-
ople with disahilities in Turkey are
basically guided by government di-
rectives including mandatoty affir-
mative action, vocational rehabilitati-
on programs, and other forms of pro-
tection. However, there are no posi-
tive findings about the successes of
those policies and practices. On the
contrary, there is encugh evidence
that they failed (see Table 2). Then
one could ask the question: Is the
employment protection of people
with disabilities an effective way of
preventing disability discrimination?
There is enough evidence that it is
not. Some have argued (Acemogiu
and Angrist, 2001; Deleire, 2000)
that it has reverse effects on employ-
ment of people with disabilities thro-
ugh the outcomes of American with
Disabilities Act for the US24. Fin-
dings from Turkey support this conc-
lusion. Although the enforcement
mechanisms are stronger in the US,
outcomes show that any form of pro-
tection does not have an important
effect in increasing the number of
employed people with disabilities.
There are similar findings from some
European countries. Malo and
Mufioz-Bullon (2005) reported that

employment promotion measures for
people with disabllities did not make
any improvement in job matching qu-
ality of them in Spain. Mont (2004)
also emphasized some questionable
aspects of these programs in some
European countries.

Conclusions

The approach to the concept of “di-
sability” has gradually evolved over
the last three decades from a “pater-
nalistic, medical perception” which
focused on the actual disability to a
“social perception” which appreci-
ates that people are disabled due to
attitude, prejudices and barriers cre-
ated by society and that prevent
them from enjoying opportunities
equal to those of non-disabled peop-
le. In ancther words “Action is shif-
ting from an emphasis on rehabilila-
fing the individual so they may “fitin”
fo society fowards a global phifo-
sophy of modifying society to inciude
and accommodate the needs of all
persons, including people with disa-
bilities” (EP, 2003: 6). Disability is
now seen as an issue of human
rights. However discrimination on
grounds of disability is still a signifi-
cant problem area. This is mostly be-
cause of the multi dimensional as-
pects of measures against disability.
Sociological, political, psychological

23 The Act of Struggle with Terrorism (Terérie Micadele Kanunu) (Act No: 3713) provides addi-
tional AA quotas for the employment of those heavily injured in fighting with terrorism and
relatives of those died in fighting with terrorism.

24 Nevertheless, there is evidence that there are technical problems with the measurement of
outcomes of the Americans with Disabilittes Act (Kruse and Schur, 2003).
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and legal issues emerge as fields of
importance in every attempt to over-
come the problems of the persons
with disability. This paper especially
focused on the political policy and le-
gal aspects of disability discriminati-
on in the employment, because
“employment is a key factor in the
fight against social exclusion and po-
verty. Work is generally regarded as
one of the most important ways for
people with disabilities to integrate
and participate in society” (EP, 2003:
8). Therefore, political and legal me-
asures have alsc sociological and
psychological effects on disability is-
sue.

As for the situation in Turkey in
terms of political and legal measu-
fes, one can see many legal rules,
principles, procedures aiming at pre-
venting disability discrimination, on
the other hand, in time, some of
them may become confusing, conf-
licting, or at least give a disorganized
picture of what and how things sho-
uld be, e.g. the Constitution Article
No. 42 and 50, Act No. 657, 2908,
2928, 506, 2022, 1475, 3146, and so
on (Havus, 1998: 43). And, unparal-
lei to this picture, sanctions are not
always in place, for example, fine for
not employing a person with disabi-
lity is not discouraging. It is hard to
defend and gain law-given rights
even if a person with disability is
himself a lawyer! (Havug, 1998: 46).
Until recently, a teacher with disabi-
lity would not be allowed to work.
“The right to live is much related to
the right to work™. Hence, there is an

urgent need to use public and priva-
te means by getiing support of peda-
gogical and psychological expettise
to promote, present, and express
problems of people with disabilities
and their employment in order to pro-
vide them opportunities either to find
a job; to fight against negative exter-
nalities of privatization since it may
mean higher rates of unemployment
and moreover private companies are
more reluctant to obey regulations
on employment of people with disa-
bilities (I¢li, 1998: 155-157) or to start
a new business (by some sort of fi-
nancial, organizaticnal or legal spe-
cific protections and measurements)
(Durmusg, 1998: 147). For example,
those credits (given by Halk Bankas
etc.) to young and female entrepre-
neurs (Kora, 1998: 158-161) would
be developed to cover other groups
of people with disabiiities.

The consequences of the employ-
ment discrimination towards people
with disabllities are rather serious.
For example individuals with disabili-
ties who are actively working in an
organization in Turkey would face
several difticulties such as “tough job
competition with peers and having to
handle the prejudices of managers.
Objective and written entry (provided
that it has been conducted in accor-
dance with the basic necessary ac-
cessing/enabling tools) and/or pro-
motion exams are all right since they
have at least been based on some
specific criteria. However, during in-
terviews, it may become a nightmare
to overcome personal prejudices.
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Unfortunately, people with disabiliti-
es are placed in a secondary positi-
on both in the eyes of management
and in practice (Senturan, 1998: 37-
38). Moreover some managers’ and
peers' degrading attitude towards di-
sabilities would be the most difficult
thing to deal with; one can even face
limitations in order to exercise fully
the rights regulating working conditi-
ons by legal procedures (Ermis,
1998: 38-40). Outside the working li-
fe, people with disabilities would face
a number of different problems, such
as ‘being only considered as consu-
mers in the society, not deserving a
proper job, having limitations to hin-
der finding a job in a country where
unemployment rate is high, etc.” On
the contrary, they are fully aware that
they have the rights as citizens, and
eager 1o be someocne productive and
utilizing his/her full capacity in order
to contribute to the society, and able
to have economic independence ins-
tead of being a burden to their fami-
lies and to the society. What does it
mean “being unemployed” for a per-
son with disability? It means ‘having
to maintain a hard life; disabled and
at the same time dependent on ot-
hers, living isolated from the society,
and by the way, losing one’s self-
confidence, having some psycholo-
gical problems, for the reasons ba-
sed on prejudices and artificial gro-
unds’ (Sevil, 1998: 41).

When it comes to the policies in
hand, specifically, as we discussed
in this paper, there are two main
streams of measures against emp-
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loyment discrimination, namely AA
and EEO. AA, unlike EEO, is more
protective in nature. Nevertheless,
both kinds of measures with regard
to disability discrimination do not se-
em to produce desired outcomes.
One may conclude that persons with
disabilities in Turkey do not usually
have an opportunity to acquire the
necessary qualifications that will inc-
rease their chances to be employed.
Moreover they suffer from the lack of
reasonable accommodation in work
places. As a result, they have been
employed in limited numbers. In or-
der to eliminate the effects of past
inadequacies or discriminatory prac-
tices, AA could be considered as a
temporary curing mechanism for di-
sability discrimination. They even se-
em to be more applicable since re-
asonable accommodation problems
can be overcome with the current
technological settings. Nevertheless,
it is clear from our discussion that
mandatory AA has not produced de-
sired results for people with disabili-
ties In Turkey. Another point is that it
might be perceived as a humiliating
practice for those gualified with disa-
bility since unintentionally it degra-
des their achievements. It may also
trigger the demands of other disad-
vantageous groups for extra protecti-
on, and thus, may provoke social re-
action against reverse discriminati-
on.

In conclusion, the results of this pa-
per suggest improving the life quality
of persons with disabilities in emp-
loyment by “reasonable accommo-
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dation.” Although, the study does
support EEQ, it accepts the neces-
sity of AA for persons with disabiliti-
es to some extent. Moreover, it calls
for further government action in or-
der to transform disability into ability,
such as constituting an “independent
public body” to deal with the prob-
lems with respect to disability and ot-
her forms of discrimination. The UK
and the US currently have similar bo-
dies in order to effectively fight aga-
inst discrimination in employment.
For example in the UK, Disability
Rights Commission was established
in April 2000 by Act of Pariament
and serves as an independent body
to stop discrimination and promote
equality of opportunity for persons
with disabilities (DRC, 2006). In the
US, EEQOC has a much broader ran-
ge in dealing with discrimination of
any kind including sex, age and disa-
bility (EEOC, 2008). The proposed
body for Turkey is similar to the
example of the US, since Turkey is
in need of a strong enforcement
body in the other fields of employ-
ment discrimination as well. This
new body could play three main ro-
les in disability discrimination:

1. To monitor disability employment
discrimination in practice and en-
sure the compliance with the laws
and regulations.

2. To issue guidelines for disability
employment.

3. To collect and administer data
about disability employment in or-
der to help improve disability
employment policies and practi-
ces.

in addition to these general duties,
this enforcement body shall attach
particular importance to the following
issues in detail so as to prevent disc-
rimination in personal and group le-
vels by adapting a macro perspecti-

ve by envisaging the whole pictu-
re25:

1. to reinforce the cooperation bet-
ween all parties concerned with
people with disabilities, namely
government, the social partners,
non-governmental organizations,
the social services, the private
sector, voluntary sector groups,
people with disabilities and their
families;

2. to promote the full integration and
participation of pecople with disa-
bilities in all aspects of society,
recognizing that they have equal
rights with other citizens;

3. to improve communication regar-
ding disability and promote a po-
sitive image of people with disabi-
lities;

4. to continue efforts to remove bar-
riers to the integration and partici-
pation of people with disabilities
in the labor market, by enforcing

25

Some of those issues are enumerated in the European Parliament’s report on Disability

Policy (for more information, please see EP, 2003: 5, 39-40).
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equal treatment measures and
improving integration and partici-
pation at all levels of the educati-
onal and training system;

5. to pursue efforts to make lifelong
learning more accessible to pe-
ople with disabilities and, within
this context, give particular atten-
tion to the barrier-free use of new
information and communication
technologies and the Internet to
improve the quality of leaming,
vocational training and access to
employment;

6. to remove barriers impeding the
participation of people with disa-
bilities in social life and, in parti-
cular, in working life, and prevent
the setting up of new barriers
through the promotion of design
for all;

7. to reflect on the need for further
measures to promote the employ-
ment and social integration of pe-
ople with disabilities into society;

8. to mainstream disability issues
when drafting future national acti-
on plans relating to social exclusi-
on and poverty;

9. to promote the exchange of expe-
rience of good practice and effec-
tive strategies devised at local,
national and European level;

10.to coliect statistical material on
the situation of people with disa-
bilities, paying particular attention
to gender specific data, including
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on the development of services
and benefits for this group;

11.1o reinforce the mainstreaming of
the disability perspective into all
relevant policies at the stages of
policy formulation, implementati-
on, monitoring and evaluation;

12.to pay due attention to issues of
concern to women with disabiliti-
es when adopting, designing and
evaluating policies for people with
disabilities so as t0 secure equal
treatment for women;

13.to pay special attention to aware-
ness of the right of children and
young people with disabilities to
equality in education, so as to en-
courage and support their full in-
tegration in society and to promo-
te the development of cooperati-
on between those professionally
involved in the education of child-
ren and young people with disabi-
lities, in order to improve the in-
tegration of pupils and students
with special needs in ordinary or
specialized establishments.

With the specified enforcement
structure, we would hope that Turkey
will have an effective tool for antici-
pating and dealing with both the in-
tended and unintended legal and et-
hical consequences of current laws
and regulations in disability discrimi-
nation, and it will also help promote a
mere civilized employment milisu for
the persons with disabllities.
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